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we. SK#ERIC&REIRE#ESKEEIEIa
al{ anfh z 3r# am?gr aria)s srra aat & it az an# ,f zqenfnf f
al; Ty er 3rf@rat at ar@ta zurv or4awgd "WPm % 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ ifli{cjjli{ 'cITT grervr smlaa :
Revision application to Government of India :

0. (1) €a Gara zyca sf@fu, 1994 c#l" tTRT ~ ~ ~ -rrq l=fFfffi cB" 6fR if
.~ tTRT cBl" '3"tf-tTRT cB" ~~ 4-<iJcB 3iasfa grleru 3at 'sra Ra, rd laR,
fclm iatau, larva f@arr, ah ifs, fa ta a,imTf, { fact : 110001 cBl"
t s#t afe; I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) <lfq +=rrC'I" cBl" 6Tf.1mm a }Rt gR ala fa#t qoerI "llT 3RT cbl-<'{5Jl1
za fa#t mag/ qwasr i ma a ur g mf , a f,at usrr ur Tuer
"'EJIB" %~ cbl-<'{5Jl1 'l "llT ~ ·+JD-§IJIJ'< ~ "ITT +=rrC'I" ,fur # hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or 'in storage.whether in a factory or in a warehouse.

(g) qrza # as fa#t zz zur var PlllfRJd +=rrC'I" "4"x "llT +=rrC'I" cB" f2lPl4-1fu1 # '34.!JIJ,I ,
aa1 u 3qIz[ca #Rama \l'l1" ~-as fan«z .3'%fife
% I • ., -~I;)-,; .1' •<;:::, l• ,-~.'-:-.~ ·c- C"r '8 '7:..?> "":r. ~·.,
(b) In case of rebate of duty of excise on goods exported to any country or .ifef itory,.:::otitsidei :, ·
India of. on excisable material used in the manufacture of the goods which aret i/~ort~=§,an[i ;~ J
country or territory outside India. ,. 1\;o,, ·~· ··· ,,,,,"...).., /
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(rr) ~ ~ cBT ~ fcpq ~~ cB" ~ (~ m~ cITT) ~ ~ lfllT.
l=fR1 "ITTI

(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tf ~ Gttll<F1 c#I" Gttllq<i ~ cB"~cB" ~ \llJ" ~~, l=fR:f c#I" ~ ~ 3m
~ ~ \llJ" ~ 'cfRT ~~ cB" ~ct1RlcB ~, ~ cB" m Lffffi'f ell" ~ "!TT m
~ -q fcrro~ (.=:f.2) 1998 'cfRT 109 am Pl-3.cfct fcpq ~ m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

., under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Financ'e (No.2) Act,
1998.

(1) ~ B¢llli:i.-J ~ (3ll-TfcYf) Pi'4l-JlqQ1"1, 2001 cfi ~ 9 cfi ~ fc1Plf4t:c m oor
~-s if err-~ ·if, ~~ cf) ~ ~~~ 'ff m.:r l=fIB cf) ~ ~-~ ~
3r4la me at at-t ufi #a er Ur 3mr4aA 6ital alRglr 7TI 9TIT g. "cBT
rsftf #a siafa arr 35- fRefRa #ft cfi :fIBFl cfi ~ cfi m~ i!oITT-6 "El@R cffl" ~
ft sift reg t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under ~o-
Major Head of Account. . . .
(2) Rfcliii.-J 3ITTWf rr ii viaav ala pa zn ma a z at r?1 2oo/
~ :rmr-=r cffl- "iJ1T"q 3jt urf vieay car a uznar z err 1 ooo;- cffl- ~ :rmr-=r cffl
"iJiT"q I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zyca,kt ala zca vi hara r9lat urzmf@raw uf 3r#ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#€tu qrzyca 3rf@)fu, 1944 cffl- tITTT 35- uom/35-~ 3iafa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cfd r& Rsi a q Rmi:i 2 (1) cf) if ~~ cf) m cffl- 3rft, 3rfllm # ft
yen, tu sr4a gc gi ara r4#tr nrnf@raw (Rrez) $t uRr #tr 41f8at,
Z:5-15l-lGlcillG if 3IT-20, ~ i:r,=cc;f 51ffclcc1 cbRJl\:1°..s, ~ .=rrR, Z:5-l5l-1Glcilli:i-380016. . 0

To the west regional bench of Custohs, Excise & Service Tax Appellat~ Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
~ase of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3¢l1IG.-J ~ (3ll-TfcYf) Pi'4l-JlqQ1"1, 2001 cffl" tfRT 6 cfi ~m ~--~-3 if 'Pi-t'lfmr
fag 1gar sn48tu nznf@ravi at nu{ 34ta fag s#t fag ·g mgr a6t ar ufaji Rea
uii sn zyc #t ir, an at aj.r 3ITT" C'l1TRlT ·Tur u#fr T; 5 cl IT Uk a t crnt
wrq 1000/- tr hut zftt usi sn zye st air, ans at 1lrl 3ITT" ~ 7PTI ~
wrq 5 Gil IT 50 G7lg l "ITT at q; 5ooo/- #6h #ft z)ft] ssi sn zjca 6t l=fi.r,
~ cffl- 1lrT 3it a,rzn mrzn if1 T; 50 Gara IT UR snr & asi 6I; 10000/- #)a
ft eft I cffl" TBTT, '{-!51 '4 cb xfui fclx cfi '1Tl-l' 'ff ~'lsl I fcba ~~ cfi x<)q if x=mtl' cffl" l:rfm I "'46
lre Ur emf faft fa '{-j 14iii Pleb al?f cFi ~ cffl- ~ "cBT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(AppeaQ Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10 000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and a.9-0 ~&©'12a~
respectively in the form of crossed bank draft in favour of Asstt. Registar of aJ;1 ·~~.:-~.:·~:',{:~~-,
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nominate public sector bank of the· place where the benQh of any nominate public sector bank of
the place where the bench of the Tribunal is situated _

(3) ~~ ~ 3m lf ~~ arnrr cpf~ w i m~~~~ @-q -c#m cpf :fRfR~
ci1f ~ fcp-m i:rfFIT ~ gr qzu @la g ft fa far rel arf aa fry zqenferf arfl#rt
nrznf@rasur at ya 3la za{trar atv m4a fhu um=rr i I

In case of the order covers a number of •::>rder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal tp the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) --ll Ill Iczu zrca 3rf@)Ru 497o zerr is)hf@ea #t~-1 'cB° 3RrTTf feffRa fag rgr
ad ma zu {e mar zremRenf Roff If@rant 3mar i a rc@la t ya fa q
x'1.6.50 W cB"f araru zca f@a cm sir afe; y

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0

(5) a 3i iif@rmai at iart av4 qIB m1=fT at zit ft en 3rafa f@au unrar %
uit #tar zre, ta suraa yea vi @tars 3rfl#tr mnf@ral (raff@f@) Rua, 1982 #i
ff2a et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 1982.

(6) «far area, h.-ta 35en eeanvi ticI1ch{ 314"1,:>114~ct1"1@a) m ra 3flfn;r1 ahmiii
eh.lz 5eu area 3rf@)err, 8&yy Rt err 39# h3iaf fa#tr(i€I-2) 3f@)fer# 2&y(%y Rt
iznr 29) fain: a&.ec.2&y 5it Rt ffzr3ff@)fr, &&&y Rt err3 h 3iaiia hara ast afta
a1$&, atf Rr a{ q&-rf@rr na 3farf ?, ara faz arr h 3ivia sa #rst a#t
3rhf@ahrufaahu 3f@art
4-ic-~4~~ lJci" fl elfa hginair far arr area#i fa=r 9nf@a?

(i) mu 11 8l a 3in fefffa ta#T

(ii) rd srmr t t a& na 1fg

(iii) dz sm fzrmnat h feru 6 m 3-fct<J@" ~~

-3rt arrazr frznrrhnan far (i. 2) 3rf@0err#, 2014 m- 3r7rqa f9ft 3rqifrzrf@parth
Gar farrj rarr 35ifvi 3rfratraai ztitt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the

· commencement of the Finance (No.2) Act, 2014.

(6) (i) s3r&erauf gr@a If@raurhmrarsf grea3rarar ra znaus Fclc11Ra mar -a:rrar fcmr <JfQ"~

has 1o% racau3it srzihazv f@a@a zitaaus #s 10% garu#rGrwatt±] 1a5

(6)(i) In view of above, an appeal against this order shall lie before the T~f "'(·;\
payment of 10% of the duty demanded where duty or duty and penalty are in di e:
pena_lty, where penalty alone is in dispute." \. 1. ,

l ._ J.
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ORDER-IN-ORIGINAL

M/s Surya Containers Pvt Ltd, Plot No.49/5, Near Olympic Laminates, Khatraj

Cross Road, Kaloi HQ, Dist. Gandhinagar [for short-the appellant] has filed this

appeal against Order-in-Original No.03/KS/2017-18 dated 26.03.2018 [ for short

impugned order] passed by the Superintendent of Central GST & Excise, AR-II,

Kaloi Division [for short-adjudicating authority].

2. Briefly stated, facts of the case are that based on an Audit Report dated

27.03.2017, the appellant was asked to pay [i] central excise duty amounting to

Rs.1,19,499/- arise due to non submission of re-warehousing certificate/non

submission of proof of export and [ii] Rs.3,81,601/- towards wrongly

availment/utilization of CENVAT credit on common input services used in the

production of dutiable goods well as trading goods. Being agreed with the said

observation, the appellant have paid the said duty /wrongly availed and utilized

CENVAT credit. However, they did not pay interest on the duty involved as well as

CENVAT credit wrongly availed and penalty thereof. Therefore, a show cause notice

dated 28.04.2017 was issued to them, demanding/denial of central excise

duty/wrongly availed CENVAT credit with interest amount and imposition of ~enalty. 0
The notice also proposes appropriation of duty/CENVAT credit not paid/reversed.

Vide the impugned order, the adjudicating authority has [i] confirmed/denied the

duty not paid/wrongly availed CENVAT credit with interest; imposed penalty of

Rs.50,110/- under Section AC of Central Excise Act, 1944 and ; [iii] appropriated

the amount of duty paid/CENVAT credit reversed.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

• There is no dispute that the goods have been received by the party; that

mere non-issue of CT-2 certificate cannot be basis for demand of duty and at

the best it can be considered as procedural violation. They relied on .Hon'ble

CESTAT's decision in case of M/s Blue Star Ltd-2017 [358] ELT 478-Tr Mum],

where in it has been held when export of goods not in doubt, duty cannot be

demanded on the ground that proof of export is not received.

• The department wants to disallow a part of the credit worked out on the

basis of ratio between manufacturing and trading activities since the goods

involved in trading activities are exempted goods; that trading activities

cannot be equated with exempted goods envisaged under Rule 6(2) of

Cenvat Credit Rules;

• Demand is time barred.

4. A personal hearing in the matter was granted on 19.07.2018. However, the

appellant, vide their letter dated intimated that they do not requ' nal

hearing in the matter and requested to decide the matter on the ef
I

i .' "' -,, ~
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5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum. The limited point to be decided in the
matter is as to whether the duty deman::led/denied with interest and penalty
imposed in respect of matter relating to [i] non-submission of warehousing

· certificate/proof of export on removal/export of goods to SEZ/abroad; and [ii]

denial of CENVAT credit of Rs.3,81,601/-availed/utilized on common input services
used in production of dutiable goods as well as trading goods as mandated under

Rule 6(3) of the CCR is correct or otherwise.

6. At the outset, I observe that the appellant has accepted the observation of
the Audit Officer and paid the duty/reversed the CENVAT credit involved in non
submission of re-warehousing certificate/proof of export as well as CENVAT credit

on input services availed/utilized on the common input services. However, since
they did not pay the interest and penalty, the adjudicating authority has issued

show cause notice and confirmed the allegations.

o

0

7. As regards [i] above, it is a fact that the appellant had removed goods to
SEZ vide AR-3s and also removed goods under ARE-ls to foreign countries and
failed to submit re-warehousing certificate/ proof of export as the case may be.
The appellant contended that since the goods have been received by the receiver
party, non-submission of documents is to be considered as procedural lapse.
However, I observe that the appellant has not furnished any documentary support
to evidence that the goods in question have been received by the receiver party
either in the case of AR-3 or ARE-1 removal. Therefore, clause under Para 13.6 of
Chapter· 7 of the CBEC Manual of Supplementary Instructions, concerning "Export
without payment of duty" is clearly attracted in this case. As per the said clause, in
case of non-export of goods within stipulated period, the exporter shall himself
deposited the excise duties along with interest on his own immediately or within ten
days of the memorandum given by the department. Otherwise, action can be
initiated to recover duty along with interest and penalty/fine. In the instant case, I
observe that the appellant has accepted the fault of non-submission of required re
warehousing certificate/proof of exportand accordingly they paid the excise duty in
question involved on such removal. In the circumstances, the adjudicating authority
has correctly confirmed the duty along with interest and imposed penalty thereof

and no interfering required.

8. As regards [ii] above, undisputed facts reveals that the appellant has
availed/utilized CENVAT credit on the common input services used in the production
of dutiable goods as well as trading goods as mandated under Rule 6(3) of the CCR.
The appellant contended that the trading activities cannot be equated with
exempted goods envisaged under Rule 6(2) of Cenvat Credit Rules. I observe that
CENVAT Credit Rules, 2004 has been amended in the year 201 '<"1~~· it hasc4 &2
been clarified that 'exempted goods' includes 'trading'. In the gi(~ ,,·:""~~:!-the
observation raised by the Audit oficer is absolutely correctagj the}ppelite, ts

:s e h ±,= -. ls.•',', "n... s'
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required to follow the procedure/provisions of Rule 6(3) of CCR. I observe that, the
appellant is aware of the said procedure and provisions and therefore, on being
pointed out the same they reversed the CENVAT credit of Rs.3,81,601/-which is
correct and acceptable. Since levy of interest and imposition of penalty is attracting
on wrongly availment/utilization of CENVAT credit as per provisions of CCR read
with Central Excise Act, the appellant is liable for the same. There.fore, the action

taken by the adjudicating authority is proper and correct and in this issue also no

interference required.

9. In view of above discussion, I uphold the impugned order totally and reject

the appeal filed by the appellant. The appeal stands disposed of accordingly.

,sC3
('31TT !?W)

rrzge (srftca)
Date: /07/2018

Attested

2l++r1
Mohanahv)
Superintendent (Appeals)
Central GST, Ahmedabad

By R.P.A.D
To
M/s Surya Containers Pvt Ltd,
Plot No.49/5, Near Olympic Laminates,
Khatraj Cross Road, Kaloi HQ, Dist. Gandhinagar

Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central CGST, Gandhinagar
3. The Deputy/Assistant Commissioner, Central GST, Kaloi Dn.
4. The Superintedent, Central GST, AR-II, Kaloi Dn. Gandhinagar
5. The Assistant Commissioner, System-Gandhinagar.
~uard File.

7. P.A. File.
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